STATE OF NORTH CAROLINA [N THE GENERAL COURT OF JUSTICE
DISTRICT COURT DIVISION
GUILFORD COUNTY 10-CvD-3498

BON AQUA INTERNATIONAL, INC,,
CONSTANCE C. LOWENSTEIN and
GERALD H. LOWENSTEIN,

Plaintiffs,
v..

AMENDED VERIFIED COMPLAINT

SECOND EARTH, INC., JOSEPH L.
‘(Jury Trial Demanded)

NAZARIO, ELENA NAZARIO,
CHARLES M. ALEXANDER, RODNEY
S. SHAFFER, JOSEPH CHARLES, LLC,
DOUG FRAIN, ROBERT W. HASKIN,
IR., TIM TUCKER, CHRISTOPHER
HARGETT and JOSEPH CHARLES,
INC.,

\../\_/\_/\_/u\../\_/\._/\_/\./\../\._/\_/\_/vx_/\_/

Defendants.
Plaintiffs Bon Aqua Interﬁatianai, Inc., Constance C. Lowenstein and Gerald LoWenétein,
by and through their undersigned counsel, hereby allege against Defendants as follows:
1. Plaintitf Bon Aqua International, Inc. (“BAI”) is a corporation organizéd and
existing under and by virtue of the laws of the Stafe of North Carolina with its principal place of

business in Guilford County, North Carolina.

2. Plaintiff Constance C. Lowenstein (“Ms. Lowenstein™) is a citizen and resident of

Greensboro, Guilford County, North Carolina, is an officer, director and shareholder of BAI, and
owns copyrights related to BAI's water treatment systems.

3. Plaintiff Gerald H. Lowenstein (“Mr. Lowenstein™) is a citizen and resident of

Greensboro, Guilford County, North Carolina, is an officer, director and sharehoider of BAI, and '

owns copyrights related to BAI's water treatment systems.
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4. Defendant Second Earth, Inc. (“Second Earth”) purports to be a corporation
organized and existing under and by virtue of the laws of a state other than North Carolina, and it
is not registered to transact business in the State of North Carolina.

5. Defendant Joseph L. Nazario (“"Mr. Nazario™), upon information and belief, is a
citizen énd resident of Greensboro, Guilford County, .North Carolina.

6.. Defendant Elena Nazario (“Ms. Nazario™), upon information and belief, was and
is the Operations Manager of JC, LLC and the other Corporate Defendants, and is a citizen and
resident of Greensboro, Guilford County, North Carolina.

7. Defendant Charles M. Alexander (“Alexander™), upon information and belief, is a
citizen and resident of Greensboro, Guilford County, North Carolina.

8. Defendant Rodney S. Shaffer (“Shaffer”), upon information and belief, is a citizen
and resident of Atlanta, Georgia, who has sufficient contacts with the State of North Carolina for
the assertion of in personam jurisdiction by the Courts of North Carolina.

9. Defendant Joseph Charles, LLC (*JC, LLC”) is a limited liability company
organized and existing under and by Virtu;: of the laws of the State of North Carolina with its
principal pi-ace of business in Guilford County, North Carolina.

10. Defendant Doug Frain (“Frain™), upon informatibn and belief, is a citizen and
resident of Greensborb, Guilford County, North Carolina.

11. Defendant Robert W. Haskin, Jr. (“Haskin™), upon information and belief, is a
citizen and resident of Gréensboro, Guilford County, North Carolina.

12 Defendant Tim Tucker (“Tucker™), upon information and belief, was and is the

Marketing Director of JC, LLC and the other Corporate Defendants, and is a citizen and resident

of Greensboro. Guilford County, North Carolina.
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13. Defendant Christopher Hargett (“Hargett”), upon information and belief, is a
citizen and resident of Greensboro, Guilford County, North Carolina.

14. Defendant Joseph Charles, Inc. (‘;JCI”) is a corporation organized and existing
under and by virtue of the lawé of the State of North Carolina with its principal place of business
in Guilford County, North Carolina. |

15. For nearly twenty (20) years, BAI has. manufactured, sold and installed. Bon Aqua
water treatment systems throughout the United Stateé and the world.

16. BAI is a leader in the industry in the treatment of scale and corrosion in all water
cooled heat exchange equipment. In addition, since 2009, BAI has. also sold as added features of
the Bon Aqua water treatment systems: (a) an clectrolytic ionizer to create an entirely chemical
free treatment system; and (b) an athmatic monitoring system.

17.  Customers of BAI, therefore, have the option of using the Bon Aqua water
treatment system with or without chemicals and with or without a monitoring system.

18. Upon information and belief, BAI is the only company in the world to

* successfully use either the ionizer or the monitoring system in conjunction with a non-chemical

water treatment system.

19. In early 2008, JC, LLC, by and through Mr. Nazario and Alexander, expressed to

Plaintiffs a desire to represent BAI in connection with the sale, installation, and service of Bon

Aqua water treatment systems.

20. On or about April 25, 2008, JC, LLC and BAI entered into a Sales Agency
Agreement. A cdpy of the Sales Agency Agreement is attached hereto and incorporated herein

as Exhibit A.
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21. BAI en‘tereci into the Sales Agency Agreement with JC, LLC because Defendants
_ Mr. Nazario and Alexander represented to Plaintiffs, among other things that: (1) they would
actively ‘market BAI’s Bon Aqua water treatment systemé; (2) they would use information
provided to them by Plaintiffs in order to promote sales of BAI products and systems, rather than
to benefit persons or entitiés in competition with BAL; and (3) they would keep confidential the
copyrighted materials, know-how, marketing materials, training materials, customer lists, pricing
lists, systems and other trade secrets and confidential information, as that term is defined in the
Confidentiality Agreement referred to in Paragraph 25, below (hereinafter, the “Protected
Information™) provided to them by Plaintiffs.

22. In fact, upon information and belief, Defendants Mr. Nazario, Alexander and JC,
LLC never intended to honor the terms of the Sales Agency Agreement or the representations set
forth in Paragraph 21, instead, Mr. Nazario, Alexander and JC, LLC fbrmulated a plan or scheme
~to acquire BAI's Protected Information under false pretenses and then use the Protected
Information to establish a competing company, destroy the reputation of BAI and misapﬁropriate
BAI’s Bon Aqua water treatment systems, goodwill and business (the _"‘Scheme”).

23.  In furtherance of the Scheme, shortly after entering into the Sales Agency
Agreement, Defendants Mr. Nazario, Alexander and Shaffer rei::resented to BAI that, due to the
quality of BAI's Bon Aqua water treatment systems, goodwill, reputation and business, and the
opportunity to grow BAI’s business, they sought to purchase BAIL, as well as Aquadyne Inc. (a
dealer of BAI Bon Aqua units owned solely by Mr. and Mrs. Lowenstein), by entering into an
Option Agreement.

24, Upon information and belief, the true purpose for Defendants Mr. Nazario,
Alexander and Shaffer causing JC, LLC to énter into the Option Agreement was: (a) to gain
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total, unfettered access and use of BAP's Protected Information; (b} to acquire possession of at
least 2,500 BAI units for a relatively low investment; and (c) use the acquired Protected
Information and BAI units to wrongfully establish a company in competition with BAIl and
thereby. permanently and irreparably damage BAI’s business, reputation and goodwill. A copy
of the Option Agreement is attached hereto and incorporated herein as Exhibit B.

.25, Furthermore, and in furtherance of the Séheme, Defendants Mr. Nazario,
Alexander and Shaffer caused JC, LLC to enter into a Confidentiality Agreement with BAL
which was designed to protect all of BAI's Protected Information. However, Defendants Mr.
Nazario, Alexander, Shaffer and JC, LLC never intended to comply with the terms of such
Confidentiality Agreement. A copy of the Confidentiality Agreement is attached hereto and
incorporated herein as Exhibit C.

26. [n furtherance of the Scheme, Defendénts Mr. Nazario, Alexander, JC, LLC and
Shaffer conspired with others, including some or all of the other Defendants, to: (a) feign
cooperation with Plaintiffs in making presentations for sales of BAI units; (b) form new entities
through which they intended to wrongfully transfer soﬁle or aﬂ of BAI's Pfotected Information,
without notifying Plaintiffs; and (c) take actions to otherwise harm Plaiﬁtiffs’ reputation with its
customers, all in an effort to establish a competing business and destroy Plaintiffs’ businesses,
goodwill and reﬁut'ation and cause damages in the millions of dollars to Plaintiffs. |

27. In November of 2008, Vince Pagani, an owner of IGS (Innovative Green
Solutioh_s), a North Carolina cleaning/maintenance business, approached Mr. Lowenstein about
becoming a dealer for BAL; Mr. Lowenstein directed him to JC, LLC. Mr. Pagani and Defendant

Frain agréed to work with JC, LLC to sell Bon Aqua water treatment products.
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28. On or before March 20, 2009, Defendants Alexander, Mr. Nazario and IC, LLC,
in furtherance of the Scheme and without the knowledge of Plaintiffs, registered an internet
domain name for one of the businesses that they intended to be in competition with Plaintiffs.
The domain name is “SECONDEARTHINC.COM™. A copy of the registration infbrmation is

attached hereto as Exhibit D.

29.  In Spring of 2009, Mr. Nazario informed Mr. Lowenstein thai Mr. Nazario,

Shaffer, Alexander and JC, LLC had “joined forces” with Frain, a part owner of a national -

cleaning/maintenance business, and that they were not going to involve Mr. Pagani. Upon
information and belief, Frain then agreed with the other Defendants to participate in and
effectuate the Scheme. |

30.  In furtherance of the Scheme, some of Defendants began to travel around the
country making contacts and presentations about the Blon Aqua water treatment systems.
Defendants represented to Plaintiffs that: (a)such contacts and presentations were being made to
promote BAI’s business; and (b) Defendants would keep Plaintiffs informed about the progress
of such presentations and would providé .CO.piCS of proposals made by Defendants to various
persons and entities. A copy of an email from Alexander ciated May 1, 2009 is attached hereto as
Exhibit E.

31.  In fact, Defendants never intended for the contacts and presentations to promote
or assist BAI; instead, Defendants intended to build and grow the businesses of Second Earth and
JC, Inc. (in competition with BAI) by touting the Bon Aqua water treatment system and claiming
that it was part of the new and improved “WRAP” water treatment system.

32. At some point, Defendants decided to abandon the name and company, Joseph
Charles, -LLC, and use only the names, Second Earth, Inc. and Joseph Charles, Inc, as enﬁties n
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furtherance of the Scheme. Plaintiffs were not informed that Defendants were making that
change.

33.  In or about September of 2009, Defendants represented to Plaintiffs that they
were interested in proceeding with the purchase of BAI _and Aquadyne. In conﬁection with the
alleged interest to proceed with the purchase, Mr. Nazario was the main contact with the
Lowensteins, yet he began to mention Haskin as his attorney. |

34.  For the next two months, Mr. Nazario continued to represent to Plaintiffs that they
were getting close to closing on the purchase and that Plaintiffs would soon be “getting a check.”
At the same time, and in furtherance of the Scheme, Defendants were requesting more Protected
Information from Plaintiffs, under the guise of needing the Protected Information for the
purchase. Moreover, upon information and belief, Defendants continued making contacts z{nd
presentations of the “WRAP” water treatment system, which included Bon Aqua units and the
ionizer, without Plaintiffs’ knowledge, also in furtherance of the Scheme.

_35_. In furtherance of the Scheme, on or about November 10, 2009, Mr. Nazario
delivered to Plaintiffs pr.op'osed Letters of Infent for the purchase all of Plaintiffs assets related to
Bon Aqua. The terms of the purchasé, though, were not at all what had been discussed with
Plaintiffs and were unacceptable to Plaintiffs. Further, Mr. Nazario demanded that such Letter of
Intent be signed that same day. A copy of the Letter of Intent and related emails from Mr.
Nazario are attached hereto as Exhibit F. In response, Plaintiffs delivered to Defendants for their
review revised Letters of [ntent. A .copy of the revised Letters of Intent are attached hereto as
Exhibit G.

36. In late November or early December of 2009, Plaintiffs began to suspect that

‘Defendants were using and attempting to use Plaintiffs’ Protected Information to, among other
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things, avoid compliance with the Agreements JC, LLC had made with BAL As a résult,
Plaintiffs notified Defendants that they withdrew the rf;vised Letters of Intent (attached hereto as
Exhibit G) and they sought from Defendants assurances that they were complying with their
obligations to BAL A copy of a string of emails between Mr. Nazario and Mr. Lowenstein are
attached hereto as Exhibit H..

37. By email dated December 5, 2009, Mr. Nazario advised Mr. Lowenstein for the
ﬁ.rst time that JC, LLC was “now insolvent,” and Mr. Nazario made demands upon BAI which
were inconsistent with the June 2, 2008 Option Agreement. A copy of the December 5 email is
attached hereto as Exhibit I. Plaintiffs attempted to work with Defendants (through Mr. Nazario)
to find a resolution mutually beneficial, but Defendants refused any such resolution. A copy of
an ematl from Mrs. Lowenstein to Mr. Nazario is attached hereto as Exhibit J. |

38. By letter dated December 15, 2009, Plaintiffs (through their attorney) responded
to Defendants (through Mr. Nazario) and iterated that the June 2, 2008 Option Agreement
remained in place, that the Bon Aqua units in Defendants possession were owned by BAI and
that they could not be disposed of except puréuant to the terms of the Option Agfeement. A copy
of the December 15 letter is attached hereto as Exhibit K. Piai.ntiffs .a_lso presented a proposal to
amicably resolve the dispute about the Bon Aqué units. At this time, Plaintiffs were still
unaware of the Scheme.

39. At some point after December 15, 2009 and before December 21, 2009, Plaintiffs
began learning of some of the actions that Defendants had been taking in furtherance of the
Scheme. For example, Plaintiffs received from Elon University a copy of a proposal that had

been made to it by Second Earth, Inc. for the so called “WRAP” water treatment system. The
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proposal is virtually identical to the proposal made to Elon University by BAI (in partnership
with JC, LLC) in July of 2008. The Second Earth proposal states, among other things:

We offer a water treatment program unequaled in the treatment of scale and

corrosion in all water cooled heat exchange equipment. Although the WRAP

system alone is neither bacteriostatic nor bactericidal, the addition of our
electrolytic ionizer creates an entirely chemical free treatment system, totally in
accordance with the highest environment standards.

The July 2008 BAI proposal states, among other things:

We offer a water treatment program unequaled in the treatment of scale and

corrosion in all water cooled heat exchange equipment. Although the Bon Aqua

system alone is neither bacteriostatic nor bactericidal, the addition of our
electrolytic ionizer creates an entirely chemical free treatment system, totally in
accordance with the highest environment standards.

40. A comparison of the July 2008 BAI proposal, attached hereto as Exhibit L, with
the Second Earth proposal, attached hereto as Exhibit M, shows that they are virtually identical.

41. By letter dated December 21, 2009, Plaintiffs confronted Defendants about the
use of the Protected Information and the sale of Bon Aqua units under the name of the so called
“WRAP” system. A copy of the December 21 letter is attached hereto as Exhibit N.

42.  In response to the various inquiries made to Defendants (but without knowing that
Plaintiffs had a copy of the Elon University proposal in its possession), Defendants (by and
through Haskin): (a) denied any wrongful activity; (b) stated that Second Earth had no
relationship with JC, LLC; (c) stated that Second Earth is not marketing or selling Bon Aqua

“units; and {d) stated that Second Earth was marketing and attempting to sell a “new concept of
water treatment” that “does not utilize [BAI’s] product.” In addition, Haskin threatened to sue

Plaintiffs for interfering with Second Earth’s marketing and sale of the so cailed “WRAP”

system. A copy of Haskins’ letter is attached hereto and incorporated herein as Exhibit O.
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43.. As a result of the information learned by Plaintiffs and the suspicious
communications by Defendants, Plaintiffs have continued to investigate the actions of
Defendants and ha\}e l.ea.rned, in the ﬁast days, weeks and couple of months, that: (a) Defendants
are using BAI's copyrighted sales video and other copjrighted materials, inciuding BATI's logo
(a copy of a print out of Second Earth’s websife is attached hereto as Exhibit P); (b) Defendants
have sought to register as a tradeniark, “Bon Aqua V> for an industrial-water purifying
apparatus” (a copy of a print out of the United States Patent and Trademark Office related to a
search for Bon Aqua, together with that Trademark application is attached hereto as Exhibit Q);
(¢) Defendants have registered Second Earth on thebiuebook.co_rh, have listed Second Earth’s
product as “Bon Aqua” and have listed ongoing projects for Bon Aqua water treatment systems
(a copy of a page from thebluebook.com is attached hereto as Exhibit R); and (d) Defend_ants are
using Plaintiffs” Protected Information to contact BAD’s vendors and provide to them false
information, including a contact in the past few days with the son of the inventor of the Boﬁ
Aqua unit, whereiﬁ Haskin told him that he was in the process of buying BAL

44.  In addition, Defendants, in furtherance of the Scheme, have misappropriated the
Bon Aqua name and Bon Aqua water treatment units and have published falsé and defamatory
statements about the history of Bon Aqua, all in an effort {o irreparably harm Plaintiffs and profit
financially from the misappropriation of the Protected Information and Bon Aqua water
treatment units. In that regard, Defendants now represent that:

“the product Bonaqua (now from Joseph Charles, Inc.) has been around for more
than 20 years, it was never marketed appropriately...”

A copy of an internet publication disseminated by Defendants is attached hereto as Exhibit S.
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45.  As a direct, proximate and foreseeable result of the actions of Defendants,
including the acts in furtherance of the Scheme, and the concerted steps to hide the Scheme and
the actions taken in furtherance thereof, Plaintiffs have suffered and will continue to suffer
damages and irreparable harm.

46.  If a preliminary injunction and permanent .injunction are not issued, Plaintiffs will
suffer immediate and irréparable harm including permanent and irreparable damage to their
reputation and business, which damage is not compensable by money damages alone.

47, Upon information and belief, at all relevant times, JC, LLC was a sham
corporation, which was .created to perpetrate a fraud against Plaintiffs. In addition, JC, LLC did
not observe corporate formalities, nor did it have adequate capitalization; therefore, it was a
sham entity wholly controlled by and the alter ego of Mr. Nazario and Aléxander. The
allegations herein that are asserted against JC, LLC are, therefore, asserted as well against Mr.
Nazario and Alexander under the principles of piercing the cofporate veil.

FIRST CLAIM FOR RELIEF
(Breach of Contract)

48. Plaintiffs repeat and reallege Paragraphs 1 through 47 of the Complaint as if

repeated and realleged herein.

49 BAI entered into various written agreements with JC, LLC, Mr. Nazario and
Alexander, to wit: the Sales Agency Agreement, the Option Agreement and the Confidentiality

Agreement.
50. JC, LLC, Mr. Nazario and Alexander have breached and are breachi'ng the Sales
Agency Agreement, the Option Agreement, and the Confidentiality Agreement as follows, but

~ without limitation: (a) knowingly selling or attempting to sell Bon Aqua water treatment
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systems or units to companies that were being served by other BAI salespersons, including
Aquadyne; (b) acting as a “reseller” of Bon Aqua units; (c) selling Bon Aqua units without
approval by BAI; (d) claiming ownership of Bon Aqua units owned by BAI; (¢) disclosing the
Protected Information in violation of the Confidentiality Agreement; (f) otherwise violating the
Confidentiality Agreement by taking actions as if and representing to others that they were
owners of, or had rights, license or autherity in any of.the Protected Information; and (g) failing
and refusing to pay to BAI moneys to which it is entitled.

51. Upon information and belief, Defendants Alexander, Mr. Nazario, Shaffer, Frain,
Haskin, Second Earth and JC, Inc. purport to be successors and/or assigns to the Option
Agreement and the Confidentiality Agreement and, therefore, said Defendants have breached the
Option Agreement and the Confidentiality Agreement aé outlined in Paragraph 50, above.

59 As a result of the various breaches by Defendants, BAI has been damaged in an

amount in excess of $10,000.00,

SECOND CLAIM FOR RELIEF
(Conversion)

53, Plaintiffs repeat and reallege Paragraphs 1 through 52 of the Complaint as if

repeated and realleged herein,

54,  As alleged herein, Defendants have wrongfully: (a) upon information and belief,
sold Bon Aqua water treatment units without making payment to BAI; (b) taken and retained
possession of BAI’'s Bon Aqua water treatment units; and (¢) wrongfully taken and used BAD's

“Bon Aqua” name and the Lowenstein’s copyrighted materials.
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55. As a result of the wrongful acts of Defendants as set forth herein, Plaintiffs have

been damaged .in excess of $10,000.00 and are entitled to recover such damages from

Defendants, jointly and severally.

56. Further, as a result of the intentional and wrongful conduct of Defendants as set

forth herein, Plaintiffs are entitled to recover punitive damages from' Defendants, jointly and

severally, in an amount to be determined at trial.

THIRD CL.LAIM FOR RELIEF
(Fraud)

57..  Plaintiffs repeat and reéllege Paragraphs 1 through 56 of the Complaint as if
repeated and realleged herein.

58.  Defendants deceived Plaintiffs by means of false representations of material facts,
concealment of material facts, or both (herein collectively referred to as “misrepresentations™).

59. Defendants’ misrepresentations included, but were not limited to: (a) creating the
Scheme and acting in furtherance of the Scheme; (b) failing to actively market BAI’s Bon Aqua
water treatﬁent systems for the benefit of BAI, (é) using Protected Information to irreparably

harm BAI and its business, reputation and goodwill, and to benefit themselves in competition

with BAI; (d) failing to keep cbnﬁd_ential the Protected Information; (e) feigning cooperation

with Plaintiffs in making presentations for sales of BAI units; (f) forming new entities (including
Second Earth and JC, Inc.) through which they wrongfully transferred some or all of BAI’s
Protected Information, without notifying Plaintiffs; (g) making contacts and presenta;[ions about
the so called “WRAP” water treatment system and failing to inform Plaintiffs about such
contacts and presentétions; (h) making presentations about BAD’s Bon Aqua unmits as if the

corporate Defendants, or some of them, not BAI, owned the rights to such units; (i) claiming that
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they oﬂvned copyrights owned by Mr. and Mrs. Lowenstein; (j) claiming to be interested in
purchasing Plaintiffs® rights and assets relating to BAI and Aquadyne, though they were solely
interested in misappropriating the Protected Information and competing with the businesses of
BAI and Aquadyne; (k) using copyrighted salés 'videos and other copyrighted materials; (1)
attempting to register as a trademark, “Bon Aqua V” for an industrial-water purifying apparatus™
and purporting to use such “trademark” for sales and marketing; (m) registering Second Earth on
thebluebook.com as having 20 years of history in the business of water treatment systems and
listing Second Ear.th’s product as “Bon Aqua”; and (n) publishing false and defamatory
statements about Plaintiffs, the history of BAI and their business practices.

60.  Defendants’ misrepresentations were made with knowledge of their falsity or with
reckless disregard of their falsity.

61.  The mistepresentations made by Defendants were reasonably calculated to
deceive Plaintiffs or Defendants made such representations with reckless indifference as to their
truth. |

62. Plaintiffs reasonably relied upon the misrepresentations made by Defendants to
their detriment and Plaintiffs were, in fact, deceived by the misrepresentations.

63. Plaintiffs could not have learmned of the falsity of such misrepresentét_ions through
the exercise of due diligence. |

.64. Upon information and belief, Defendants’ misrepresentations were made in order

to, among other things: (a) effectuate the Scheme; (b) gaiﬁ total, unfettered access and use of the

Protected Information; (¢} acquire possession of at least 2,500 BAI units for a relatively low -

investment, well below market value; and (d) use the acquired Protected Information and BAI
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units to wrongfully establiéh companies in competition with BAI and thereby permanently and
itreparably damage BAI’s business, reputation and goodwill.

63. As a proximate result of the actions of Defendants as set forth herein, Plaintiffs
have sustained damages in excess of $10,000.00 and are eﬁtitled to recover such damages from
Defendants, jointly and severally.

66..  Plaintiffs are further entitled to recover from Defendants, jointly and severally,

punitive damages in an amount to be determined at trial.

FOURTH CLAIM FOR RELIEF
(Negligent Misrepresentation)

67.  Plaintiffs repeat and reallege Paragraphs 1 through 66 of the Complaint .as if
repeated and realleged herein.

68. Defendants’ mistepreseniations as set out in Paragraph 59, above, constituted
false information for the guidance of Plaintiffs in a business transaction in which Defendants had
a pecuniary interest.

69. Defendants’ misrepresentations were definite and specific.

70.  Defendants failed to exercise reasonable care or competence in obtaiﬁing and/or

communicating the false information to Plaintiffs.

71.  Defendants’ misrepresentations as set out above were made with the intention that

Plaintiffs should act upon them.

72. Plaintiffs reasonably relied upon Defendants’ misrepresentations and acted upon

them, and could not with due diligence have learned the true facts.

73. As a result of Defendants’ misrepresentations, Plaintiffs suffered actual,

incidental, and consequential damages in an amount in excess of $10,000.00. |

-
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FIFTH CLAIM FOR RELIEF
{Violation of Chapter 66)

74. Plaintiffs repeat and reallege Paragraphs 1 through 73 of the Complaint as if
repeated and realleged herein.

75.  The Protected Information drives independent commercial value, whether actual
or potential, from nolt being generally known or readily ascertainable through indepeﬁdent
development or reverse engineering by a person who can obtain economic value_from its
disclosure or use.

76.  The Protected Information is known only to Plaintiffs and those who are
contractually bound to keep such information conﬁdential.

| 77. . The Protected Information is extremely valuable to Plaintiffs and their business
and, without which, Plaintiffs and their business would suffef irreparable harm. |

78. The Protected Information is egtremely valuable to Defendants and Plaintiffs’
competitors, and Defendants could not have lawfully acquired or duplicated the trade secrets nor

“taken actions in furtherance of the Scheme without the Protected Information.

79.  The Prﬁtécted Information has been the subject of efforts that are reasonable
under the circumstances :to maintain its secrecy.

80. Defendants misappropriated Plaintiffs’ trade secrets.

81. As a proximate result of Defendants misappropriation of Plaintiffs’ Protected
Information; Plaintiffs suffered actual, incidental, and consequential damages m an amount in

excess of $10,600.00.
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82. Pursuant to N.C. Gen. Stat. § 66-153, ef seq.,, Plaintiffs are entitled to a temporary

restraining order. preliminary injunction and permanent injunction, and an award of attorney’s

fees.

SIXTH CLAIM FOR RELIEF
(Violation of N.C. Gen. Stat, § 75-1.1)

83. - Plaintiffs repe'at and reallege Paragraphs 1 through 82 of the Complaint as if
repeated and realleged herein.

84.  The foregoing acts and practices of Defendants were immoral, unethical and
unscrupulous, possessed the tendency or capacity to mislead and deceive Plaintiffs and created
the likelihood of deception to. Plaintiffs.

85.  The acts of Defendants as set forth herein were in and affecting cominerce.

'86.  The acts of Defendants allegéd herein constitute unfair and deceptive acts or
practices in or affecting commerce in violation of N.C. Gen. Stat. § 75-1.1, ef seq.

87. As a proximate result of the unfair or deceptive acts or practices of Defendants,

Plaintiffs have suffered damages in excess of $10,000.00 in an amount to be proven at trial.

88. - Pursuant to N.C. Gen. Stat. § 75-16, Plaintiffs are entitled to have any damages |

. awarded by the Court be trebled.

89. Pursuant to N.C. Gen. Stat. § 75-16.1, Plaintiffs are entitled to an award of

attorney’s fees.

SEVENTH CLLAIM FOR RELIEF
(Temporary, Preliminary, Permanent, and Mandatory Injunction)

90. Plaintiffs repeat and reallege Paragraphs 1 through 89 of the Complaint as if

repeated and realleged herein.
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91. Defendants’ actions, taken in furtherance of the Scheme, are causing immediate

and irreparable harm to Plaintiffs for which there is no adequate remedy at law.

92. By virtue of Defendants’ actions as alleged herein, Plaintiffs are entitled to have

this Court temporarily, preliminarily and permanently order that:

Q

(b)

(c)

Defendants, and any other person or entity acting through, in concert with -

or on behalf of Defendants, are restrained and prohibited from
ransferring, selling, marketing, promoting, assigning, disclosing or
otherwise using: (i) the name “Bon Aqua”; (ii) any copyrights, know-
how, marketing materials, training materials, systems, customer lists,
pricing- lists and any other trade secrets and confidential information
owned by Plaintiffs; (iii) Bon Aqua water treatment units; (iv) the Bon
Aqua water treatment system;

Defendants, and any other person or entity acting through, in concert with,
or on behalf of Defendants, are restrained and prohibited from contacting
or in any way communicating with any person or entity, including,
without limitation, prior and existing customers of Plaintiffs (including
Aquadyne, Inc., a B.on Aqua International, Inc. dealer solely owned by the
individual Plaintiffs), about the Bon Aqua water treatment system;
Detendants are ordered to provide to this Courf and Pl_aintiffs, on or before
March 15, 2010, a detailed list, including names, addresses, phone
numbers and email addresses of all persons and entities contacted by
Defendants, and any other person or entity acting through, in concert with
or on behalf of Defendants, about the Bon Aqua water (reatment system.
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EIGHTH CLAIM FOR RELIEF
(Constructive Trust)

93. Plaintiffs repeat and reallege Pafagraphs I through 92 of the Complaint as if
repeat.éd and realleged herein.

94, | Defeﬁdants’ misrepresentations include.d, but were not limited to: (a) creating and
acting in furtherance of the Scheme; (b) failing to actively mar_ket, BAF’s .Bon Aqua water
treatment systems for the benefit of BAI; (c) using Protected Information to irreparably harm
BAI and its business, reputation and goodwill, and to benefit themselves in competition with
BAI; (d) failing to keep confidential the Protected Information; (e) feigning cooperation with
Plaintiffs in making presentations for sales .of BAI units; (f) forming new entities (including
Second Earth and JC, Inc.) through which they wrongfully transferred some or all of BAI’s
Protected Informatioﬁ, without notifying Plaintiffs; (g) making contacts and presentations about
the so called “WRAP” Qater treatment system and failing to inform Pléintiffs about such
contacts and presentations; (h) méking presentations about BAI’s Bon Aqua units as if the
corporate Defendants, or some of them, not BAI, owned the rights to such units; (i) claiming that
they owned copyrights owned by Mr. and Mrs. Lowenstein; (j) claiming tb be interested in
purchaéing Plaintiffs’ nights and assets relating to BAI and Aquadyne, though they we.re solely
interested in misappropriating the Protected Informati.on and compéting with the businesses of
BAI and Aquadyne; (k) using copyrighted sales videos and othér copyrighted materials; (1)
.attempting to register as a trademark, “Bon Aqua V” for an industrial-water .pur.ifyi_ng apparatus”
and purporting to use such “trademark” for sales and marketing; (m) registering Second Earth on

thebluebook.com as having over 20 years of history in the business of water treatment systems
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and listing Second Eﬁrth’s product as “Bon Aqua”; and (n) publishing false and defamatory
statements about Plaintiffs, the history of BAI and their business practices. |

95. Defendants’ wrongful conduct has deprived Plaintiffs of the beneficial interests to
which Plaintiffs are entitled in the Protected Information and any BAI Bon Aqua units that

Defendants have in their possession.

96, Under the circumstances described above, Defendants should not, in good
conscience, be able to retain any interest in the Protected Information and any BAI Bon Aqua

units that Defendants have in their possession.

97.  Plaintiffs seek from this Court the imposition of a constructive trust for the benefit -

of Plaintiffs in all of the Protected Information and any BAI Bon Aqua units, as well as any

proceeds of the same.

NINTH CLAIM FOR RELIEF
Civil Conspiracy)

98.  Plaintiffs repeat and reallege Paragraphs 1 through 97 of the Complaint as if

repeated and realleged herein.

99. At all relevant times, Defendants knew that they were in a position of trust and

confidence with Plaintiffs.

100. At all relevant times, Defendants knew that Plaintiffs were relying upon

Defendants’ misrepresentations.

101.  Defendants conspired and agreed with each other to effectuate the Scheme and to

take actions in furtherance thereof.
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102.  As a result of the acts and omissions of Defendants as alleged herein, Plaintiffs
have suffered damages in excess of $10,000.00, and are entitled to recover such damages from
Defendants, jointly and severally.

TENTH CLAIM FOR RELIEF
(Unfair Competition)

.103.' Plaintiffs repeat and reallege Paragraphs 1 through 102 of the Complaint as if
repeated and realleged herein.

104. The acts of Defendants as alleged herein, including: (a) advertising that its so-
called “WRAP” is identical and/or better than the BAI system; (b) taking advantage of the
goodwill and business reputaﬁon of BAI by unfair means; (c¢) selling BAI units and/or doing
business as BA[; and (d) palming off the so-called “WRAP” system as the business of BAI, all
constitute unfair competition.

105.  As a result of Defend_ants’ unfair competition, Plaintiffs have suffered and will
continue to Suffer monetary damages and immediate and irreparable harm, including permanent

‘and irreparable damagé to their reputation and business, which damage is not compensable by
_ mo.ney damages alone.. |
WHEREFORE, Plaintiffs respectfully request tHat:

1. Plaintiffs have and recover from Defendants, jointly and severally, actual,
incidental, and consequential damages in an amount in excess of $10,000.00;

2. The Court temporarily, preliminarily and permanently enjoin Defendants as
requested in the Seventh Claim for Relief;

That any damages awarded pursuant to Chapter 75 be trebled;
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4. This Court impose a constructive trust for the benefit of Plaintiffs in all of the
Protected Information and BAI Bon Aqua units, as well as any proceeds of the
same;

5. The costs of this action, including reasonable attorney’s fees, as allowed by law,
bé taxed against Defendants;

6. Thata jury' trial be had on all .issues so triable; and.

- 7. That the Court award Plaintiffs such other and further relief as to the Court may

L

Afniel J. Rossabi _
Attorney for Plaintiffs

seem just and proper.

This the ﬁ}k day of February, 2010.

OF COUNSEL:

FORMAN ROSSABI BLACK, P.A.
3623 North Elm Street, Suite 200

Post Office Box 41027

Greensboro, North Carolina 27404-1027
Telephone: (336)378-1899
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing AMENDED VERIFIED
COMPLAINT was duly served upon all parties listed below in accordance with the provisions
of Rule 5 of the North Carolina Rules of Civil Procedure by: (1) electronic mail; and (2)
depositing it in the United States Mail, first-class postage prepaid, addressed as follows:

Mack Sperling, Esq.

BROOKS PIERCE MCLENDON
HUMPHREY & LEONARD

Post Office Box 26000

Greensboro, North Carolina 27420

MSPERLING@brookspierce.com

This the ] (H i_\ day of February, 2010.

“Kmiel J. Rossabi
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STATE OF NORTH CAROLINA

VERIFICATION
GUILFORD COUNTY -

GERALD H. LOWENSTEIN, in his capacity as Chief Executive Officer of Bon Aqua

International, Inc., being first duly sworn, deposes and says that he has read the AMENDED |

VERIFIED COMPLAINT and knows the contents thereof, and that the same are true of his -

own knowledge, except those matters and things stated therein on information and belief, and- as
to those matters and things he believes them to be true.

This the \C!mday of February, 2010.

}EﬁALD H. LOWENSTEIN in his capacity as
Chief Executive Officer of BON AQUA
INTERNATIONAL, INC. |

Swori to and subscribed before me,
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STATE OF NORTH CAROLINA
VERIFICATION

GUILFORD COUNTY

GERALD H. LOWENSTEIN, being first duly sworn, deposes and says that he has read

the AMENDED VERIFIED COMPLAINT and knows the contents thereof, and that the same

are true of his own knowledge, except those matters and things stated therein on-information and

belief, and as to those matters and things he believes them to be true.

This the ] - —day of February, 2010.
M )

ﬁEﬁALD H. LOWENSTEIN

Sworn to and subscribed before me,

‘““uuum,,"
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STATE OF NORTH CAROLINA
VYERIFICATION

GUILFORD COUNTY

CONSTANCE C. LOWENSTEIN, being first duly sworn, deposes and says that she has

read the AMENDED VERIFIED COMPLAINT and knows the contents thereof, and that the

same are true of her own knowledge, except those matters and things stated therein on

information and belief, and as to those matters and things she belteves them to be true.

This the 4+ } —day of February, 2010.

CONSTANCE C. LOWENSTEIN

. A ey
this (ﬂ—— February, 2010. S o,
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